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A. IDENTITY OF PETITIONER

Israel Osborne asks this Court to accept review of the Court of

Appeals decision designated in Part B of this petition.

B. COURT OF APPEALS DECISION

Osborne requests review of the decision in State v. Israel Osborne,

Court of Appeals No. 74401-1-I (slip op. filed Jan. 23, 2017), attached as

appendix A.

C. ISSUE PRESENTED FOR REVIEW

Whether the pattern instmction defining reasonable doubt as "one

for which a reason exists" misdescribes the burden of proof, undermines

the presumption of innocence, and shifts the burden to the accused to

provide a reason for why reasonable doubt exists?

D. STATEMENT OF THE CASE

The State charged Osborne with attempted theft of a motor vehicle.

CP 56-57. The case proceeded to trial, where the jury was given the

following instruction:

The defendant has entered a plea of not guilty. That
plea puts in issue every element of the crime charged. The
State is the plaintiff and has the burden of proving each
element of the crime beyond a reasonable doubt. The
defendant has no burden of proving that a reasonable doubt
exists.

A defendant is presumed innocent. This
presumption continues throughout the entire trial unless
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during your deliberations you find it has been overcome by
the evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists

and may arise from the evidence or lack of evidence. It is
such a doubt as would exist in the mind of a reasonable

person after fully, fairly, and carefully considering all of
the evidence or lack of evidence. If, from such
consideration, you have an abiding belief in the truth of the
charge, you are satisfied beyond a reasonable doubt.

CP 43 (Instruction 2).

The jury found Osborne guilty. CP 38. The court imposed a

standard range sentence of 40 months in confinement. CP 24.

On appeal, Osborne argued the reasonable doubt instmction

contained an unconstitutional articulation requirement. Brief of Appellant

at l-23. The Court of Appeals rejected the argument because "the

supreme court requires that trial courts use the challenged jury

instruction." Slip op. at 1. Osborne seeks review.

E, ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. THE MANDATORY JURY INSTRUCTION, "A
REASONABLE DOUBT IS ONE FOR WHICH A

REASON EXISTS," IS UNCONSTITUTIONAL.

The jury was instructed, "A reasonable doubt is one for which a

reason exists and may arise from the evidence or lack of evidence." CP 43.

-2-



This instruction, based on WPIC 4.01,1 is constitutionally defective for two

related reasons.

First, it tells jurors they must be able to articulate a reason for having

a reasonable doubt, either to themselves or to fellow jurors. This engrafts an

additional requirement onto reasonable doubt. Jurors must have more than

just a reasonable doubt; they must also have an articulable doubt. This

makes it more difficult for jurors to acquit and easier for the prosecution to

obtain convictions.

Second, telling jurors a reason must exist for reasonable doubt

iu'idermines the presumption of innocence and is substantively identical to

the fill-in-the-blank arguments that Washington courts have invalidated in

prosecutorial misconduct cases. If fill-in-the-blank arguments

impermissibly shift the burden of proof, so does an instmction requiring

the same thing. For these reasons, WPIC 4.01 violates due process and the

right to a jury trial. U.S. Const. amends. VI, XIV; Wash. Const. art. I, §§

3,22.

Review is appropriate under RAP 13.4(b)(1) because the case law

is in conflict on whether it is permissible to require jurors to have a reason

to doubt in order to acquit. Review is also appropriate under RAP

1 11 Washington Practice: Washington Pattem Jury Instructions: Criminal
4.01, at 85 (3d ed. 2008).
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13.4(b)(3) because Osborne's challenge presents a significant question of

constitutional law that affects all state criminal cases tried to a jury in

Washington.

a. WPIC 4.Ol's articulation requirement misstates the
reasonable doubt standard.

Jury instructions must be "readily understood and not misleading

to the ordinary mind." State v. Dana, 73 Wn.2d 533, 537, 439 P.2d 403

(1968). "The rules of sentence stmcture and punctuation are the very

means by which persons of common understanding are able to ascertain

the meaning of written words." State v. Simon, 64 Wn. App. 948, 958,

831 P.2d 138 (1991), rev'd on other grounds, 120 Wn.2d 196, 840 P.2d

172 (1992). The error in WPIC 4.01 is readily apparent to the ordinary

mind. To have a "reasonable doubt" is not, as a matter of plain English,

the same as having a reason to doubt. WPIC 4.01 erroneously requires

both for a jury to acquit.

"Reasonable" is defined as "being in agreement with right thinking

or right judgment : not conflicting with reason : not absurd : not

ridiculous . . . being or remaining in the bounds of reason . . . having the

faculty of reason : RATIONAL . . . possessing good sound judgment . . . ."

Webster's Third New Int'l Dictionary 1892 (1993). Under these

definitions, for a doubt to be reasonable it must be rational, logically
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derived, and not in conflict with reason. This definition comports with

United States Supreme Court precedent defining the reasonable doubt

standard. ?, Jackson v. Virginia, 443 U.S. 307, 317, 99 S. Ct. 2781, 61

L. Ed. 2d 560 (1979) ("A 'reasonable doubt,' at a minimum, is one based

upon 'reason."'); Johnson v. Louisiana, 406 U.S. 356, 360, 92 S. Ct. 1620,

32 L. Ed. 2d 152 (1972) (collecting cases defining reasonable doubt as one

"'based on reason which arises from the evidence or lack of evidence"'

(quoting United States v. Johnson, 343 F.2d s, 6 n. 1 (2d Cir. 1965)).

The placement of the indefinite article "a" before "reason" in

WPIC 4.01 inappropriately alters and augments the definition of

reasonable doubt. "[A] reason," as employed in WPIC 4.01, means "an

expression or statement offered as an explanation or a belief or assertion

or as a justification." Webster's, s?, at 1891. WPIC 4.Ol's use of the

words "a reason" indicates reasonable doubt must be capable of

explanation or justification. In other words, WPIC 4.01 requires more

than just a doubt based on reason; it requires a doubt that is articulable.

Jury instructions "'must more than adequately convey the law.

They must make the relevant legal standard manifestly apparent to the

average juror."' State v. Borsheim, 140 Wn. App. 357, 366-67, 165 P.3d

417 (2007) (quoting State v. Watkins, 136 Wn. App. 240, 241, 148 P.3d

1112 (2006)). Ambiguous instmctions that permit an erroneous
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interpretation of the law are improper. State v. LeFaber, 128 Wn.2d 896,

902, 913 P.2d 369 (1996), overmled in part on other grounds by 8?.

?, 167 Wn.2d 91, 217 P.3d 756 (2009). Even if it is possible for

judges and lawyers to interpret the instmction to avoid constitutional

infirmity, this is not the correct standard for measuring the adequacy of

jury instructions. Judges and lawyers have arsenals of interpretative aids

at their disposal whereas jurors do not. Id.

Recent prosecutorial misconduct cases exemplify how WPIC 4.01

fails to make the reasonable doubt standard manifestly apparent even to

trained legal professionals. The appellate courts of this state have

consistently condemned arguments that jurors must articulate a reason for

having reasonable doubt. These fill-in-the-blank arguments "improperly

impl[y] that the jury must be able to articulate its reasonable" and "subtly

shift[] the burden to the defense." State v. Emery, 174 Wn.2d 741, 760,

278 P.3d 653 (2012).2 These arguments are improper "because they

misstate the reasonable doubt standard and impermissibly undermine the

2 Accord State v. Walker, 164 Wn. App. 724, 731, 265 P.3d 191 (2011);
State v. Johnson, 158 Wn. App. 677, 682, 243 P.3d 936 (2010); 8??.
Venegas, 155 Wn. App. 507, 523-24 & n.l6, 228 P.3d 813 (2010), ?
d?, 170 Wn.2d 1003, 245 P.3d 226 (2010); State v. Anderson, 153 Wn.
App. 417, 431, 220 P.3d 1273 (2009), review denied, 170 Wn.2d 1002, 245
P.3d 226 (2010).
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presumption of innocence." ?, 174 Wn.2d at 759. Simply put, "a

jury need do nothing to find a defendant not guilty." Id.

These prosecutorial misconduct cases are telling given that the

improper burden shifting arguments are not merely the product of

prosecutorial malfeasance but the consequence of WPIC 4.Ol's plain text.

The offensive arguments did not materialize out of thin air but sprang

directly from the language "[a] reasonable doubt is one for which a reason

exists." In Anderson, the prosecutor recited WPIC 4.01 before arguing,

"in order to find the defendant not guilty, you have to say, 'I don't believe

the defendant is guilty because,' and then you have to fill in the blank."

Anderson, 153 Wn. App. at 424. In ?, likewise, the prosecutor told

jurors, "What [WPIC 4.01] says is 'a doubt for which a reason exists.' In

order to find the defendant not guilty, you have to say, 'I doubt the

defendant is guilty and my reason is . . . .' To be able to find a reason to

doubt, you have to fill in the blank; that's your job." ?, 158 Wn.

App. at 682.

If telling jurors they must articulate a reason for reasonable doubt

is prosecutorial misconduct because it undermines the presumption of

innocence, it makes no sense to allow the same undermining to occur

through a jury instruction. The prosecutorial misconduct cases make clear

that WPIC 4.01 is the tme culprit. Its doubt "for which a reason exists"

-7-



language provides a natural and seemingly irresistible basis to argue that

jurors must give a reason why there is reasonable. Lawyers mistakenly

believe WPIC 4.01 means reasonable doubt does not exist unless 5uxors

are able to provide a reason why it does exist. Average jurors certainly

believe they must give a reason for having reasonable doubt.

Under the current instmction, jurors could have a reasonable doubt

but also have difficulty articulating why their doubt is reasonable to

themselves or others. Scholarship explains this problem:

An inherent difficulty with an articulability
requirement of doubt is that it lends itself to reduction
without end. If the juror is expected to explain the basis for a
doubt, that explanation gives rise to its own need for
justification. If a juror's doubt is merely, "I didn't think the
state's witness was credible," the juror might be expected to
then say why the witness was not credible. The requirement
for reasons can all too easily become a requirement for
reasons for reasons, ad infinitum.

One can also see a potential for creating a barrier to
acquit for less-educated or skillful j'urors. A juror who lacks
the rhetorical skill to communicate reasons for a doubt is then,
as a matter of law, barred from acting on that doubt. This bar
is more than a basis for other jurors to reject the first juror's
doubt. It is a basis for them to attempt to convince that juror
that the doubt is not a legal basis to vote for acquittal.

A troubling conclusion that arises from the
difficulties of the requirement of articulability is that it
hinders the juror who has a doubt based on the belief that the
totality of the evidence is insufficient. Such a doubt lacks the
specificity implied in an obligation to ?give a reason," an
obligation that appears focused on the details of the
arguments. Yet this is precisely the circumstance in which

-8-



the rhetoric of the law, particularly the presumption of
imiocence and the state burden of proof, require acquittal.

Steve Sheppard, The Metamorphoses of Reasonable Doubt: How Changes
in the Burden of Proof Have Weakened the Presumption of Innocence, 78
Notre Dame L. Rev. 1165, 1213-14 (2003) (footnotes omitted).

In these scenarios, despite having reasonable doubt, jurors could

not vote to acquit in light of WPIC 4.Ol's direction to articulate a

reasonable doubt. Because the State will avoid supplying a reason to

doubt in its own prosecutions, WPIC 4.01 requires that the defense or the

jurors supply a reason to doubt, shifl:ing the burden and undermining the

presumption of innocence.

The standard of beyond a reasonable doubt enshrines and protects

the presumption of innocence, "that bedrock axiomatic and elementary

principle whose enforcement lies at the foundation of the administration of

our criminal law." In re Winship, 397 U.S. 358, 363, 90 S. Ct. 1068, 25 L.

Ed. 2d 368 (1970). The presumption of imiocence, however, "can be

diluted and even washed away if reasonable doubt is defined so as to be

illusive or too difficult to achieve." State v. Bennett, 161 Wn.2d 303, 316,

165 P.3d 1241 (2007). The doubt "for which a reason exists" language in

WPIC 4.01 does that in directing jurors the must have a reason to acquit

rather than a doubt based on reason. This Court should accept review

under RAP 13 .4(b)(3) to evaluate WPIC 4.01 's articulation requirement.
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b. WPIC 4.01 rests on an outdated view of reasonable doubt

that equated a doubt for which a reason exists with a
doubt for which a reason can be given.

The Court of Appeals rejected Osborne's argument because

? directed trial courts to use the pattern instmction. Slip op. at 2.

But ? did not address a direct challenge to WPIC 4.01 and therefore

does not fairly resolve Osborne's dispute.

? requires the instmction be given in every criminal case

only "until a better instruction is approved." Bennett, 161 Wn.2d at 318.

The ? court clearly signaled that WPIC 4.01 has room for

improvement. This is undoubtedly tme given WPIC 4.Ol's repugnant

articulation requirement. To avoid constitutional infirmity, the reasonable

doubt instruction should simply state "a doubt for which reason exists," as

opposed to "a doubt for which a reason exists."

More recently in Kalebaugh, this Court concluded that the trial

court's erroneous instruction - "a doubt for which a reason can be given"

- was harmless, accepting appellate counsel's concession at oral

argument "that the judge's remark 'could live quite comfortably' with final

instmctions given here," which included WPIC 4.01. State v. Kalebaugh,

183 Wn.2d 578, 585, 355 P.3d 253 (2015). While Kalebaugh and ?

might be read to tacitly approve WPIC 4.01, neither of the petitioners in
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those cases argued the "one for which a reason exists" language in WPIC

4.01 misstated the reasonable doubt standard.

"In cases where a legal theory is not discussed in the opinion, that

case is not controlling on a future case where the legal theory is properly

raised." Berschauer/Phillips Constr. Co. v. Seattle Sch. Dist. No. 1, 124

Wn.2d 816, 824, 881 P.2d 986 (1994). Because WPIC 4.01 was not

challenged in Kalebaugh or ?, the analysis in each case flows from

the unquestioned premise that WPIC 4.01 is correct. Because this Court

has suggested WPIC 4.01 can be improved and because no appellate court

has recently addressed flaws in WPIC 4.Ol's language, this Court should

take this opportunity to closely examine WPIC 4.01 pursuant to RAP

13.4(b)(3).

Furthernnore, this Court's own precedent is in disarray.

Kalebaugh's observation that it is error to require articulation of

reasonable doubt overlooks this Court's precedent that approved WPIC

4.Ol's "for which a reason exists" by relying on cases approving of the "for

which a reason can be given" language.

In State v. Weiss, 73 Wn.2d 372, 378-79, 438 P.2d 610 (1968), the

Court found no error in this instruction: "A reasonable doubt is a doubt

for which a sensible reason can be given." ? conflicts with ?

and its recognition that a jury need not give a reason for acquittal: "a jury

-11-



need do nothing to find a defendant not guilty." ?, 1 74 Wn.2d at 759.

Weiss conflicts with Kalebaugh for the same reason. Kalebaugh, 183

Wn.2d at 585 ("the law does not require that a reason be given for a juror's

doubt.").

Drilling further down through the case law reveals further fracture

in this Court's precedent that has yet to be resolved. In State v. Harras, 25

Wn. 416, 421, 65 P. 774 (1901), this Court found no error in the

instmction, "It should be a doubt for which a good reason exists." This

Court maintained the "great weight of authority" supported this instruction,

citing as authority the note to Burt v. State, 16 So. 342, 48 Am. St. Rep.

574 (Miss. 1894).3 This note cites non-Washington cases using or

approving instmctions that define reasonable doubt as a doubt for which a

reason can be given.=

3 The relevant portion of the note is attached as Appendix B.
4 See, <,g,, State v. Jefferson, 43 La. Ann. 995, 998-99, 10 So. 119 (La.
1891) ("A reasonable doubt . . . is not a mere possible doubt; it should be
an actual or substantial doubt as a reasonable man would seriously
entertain. It is a serious sensible doubt, such as you could give a good
reason for"); Vann v. State, 9 S.E. 945, 947-48 (Ga. 1889) ("But the doubt
must be a reasonable doubt, not a conjured-up doubt, - such a doubt as
you might conjure up to acquit a friend, but one that you could give a
reason for."); State v. Morey, 25 0r. 241, 256, 36 P. 573 (1894) ("A
reasonable doubt is a doubt which has some reason for its basis. It does

not mean a doubt from mere caprice, or groundless conjecture. A
reasonable doubt is such a doubt as a juror can give a reason for.").

-12-



In Harras, this Court viewed "a doubt for which a good reason

exists" as equivalent to requiring that a reason must be given for the doubt.

? directly conflicts with both Kalebaugh and ?, which strongly

reject any requirement that jurors must be able to give a reason for why

reasonable doubt exists. Kalebaugh, 183 Wn.2d at 585; ?, 174

Wn.2d at 760 (the suggestion that the jury must be able to articulate its

reasonable doubt "is inappropriate because the State bears the burden of

proving its case beyond a reasonable doubt, and the defendant bears no

burden. ").

This Court's decision in State v. Harsted, 66 Wn. 158, 119 P. 24

(1911) demonstrates fiuther inconsistency in this Court's decisional law

regarding the reasonable doubt instruction. Harsted objected to the

instmction, "The expression 'reasonable doubt' means in law just what the

words imply-a doubt founded upon some good reason." Harsted, 66 Wn.

at 162. This Court opined, "As a pure question of logic, there can be no

difference between a doubt for which a reason can be given, and one for

which a good reason can be given." Id. at 162-63. This Court proceeded

to cite out-of-state cases upholding instructions that defined reasonable

doubt as a doubt for which a reason can be given. Id. at 164. One of the

authorities this Court relied on was Butler v. State, 102 Wis. 364, 78 N.W.

590, 591-92 (1899), which stated, "A doubt cannot be reasonable unless a
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reason therefor exists, and, if such reason exists, it can be given." Though

this Court noted that some courts had disapproved of similar language, it

was "impressed" with the Wisconsin view and felt "constrained" to uphold

the instruction. Harsted, 66 Wn. at 165.

? and ? provide the origins of WPIC 4.Ol's infirmity.

In both cases this Court equated a doubt "for which a reason exists" with a

doubt "for which a reason can be given." These cases held that if a reason

exists, it defies logic to suggest that the reason cannot also be given.

? and ? conflict with Kalebaugh and ?. There is no real

difference between the supposedly acceptable doubt "for which a reason

exists" in WPIC 4.01 and the plainly erroneous doubt "for which a reason

can be given." Kalebaugh, 183 Wn.2d at 585.

The articulation problem in WPIC 4.01 has continued unabated to

the present day. There is an unbroken line from ? to WPIC 4.01.

The root of WPIC 4.01 is rotten. ? and Kalebaugh condemned any

suggestion that jurors must give a reason for having reasonable doubt. Yet

? and Kalebaugh explicitly contradict ?, ? and ?.

The law has evolved. What was acceptable 100 years ago is now

forbidden. But WPIC 4.01 remains a relic of the misbegotten past,

outpaced by this Court's modern understanding of the reasonable doubt

standard and eschewal of any articulation requirement.
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It is time for a Washington court to seriously confront the

problematic articulation language in WPIC 4.01. There is no meaning:tul

difference between WPIC 4.Ol's doubt "for which a reason exists" and the

erroneous doubt "for which a reason can be given." Both require

articulation. Articulation of reasonable doubt is repugnant to the

presumption of innocence. Because this Court's and the Court of Appeals'

decisions demonstrate the case law is in disarray on the significant

constitutional issue of properly defining reasonable doubt for Washington

juries, Osborne's arguments merit review under RAP 13 .4(b)(1 ) and (3).

F. CONCLUSION

For the reasons stated, Osborne requests that this Court grant

reVIeW.

DATEDthisa2'714,) dayofFebruary20l7.
'V

Respectfully submitted,

NIELSEN, BRQMAN & .KOCH, PLLC

CASEY

WSB -1

Office ID No. 91051

Attorneys for Petitioner
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No. 74401-1-I

DMSION ONE

STATE OF WASHINGTON,

Respondent,

V.

ISRAEL DAVID OSBORNE,

Appellant.

Cox, J. - Israel Osborne appeals his judgment and sentence, arguing that

the jury instruction provided at his trial, WPIC 4.01 , unconstitutionally defined a

reasonable doubt. Because the supreme court requires that trial courts use the

challenged jury instruction, we affirm.

The State charged Osborne with attempted theft of a motor vehicle. Affer

trial, the trial court provided the jury with WPIC 4.01 . That instruction defines

reasonable doubt as a doubt "for which a reason exists and may arise from the

evidence or Iack of evidence."' The jury found Osborne guilty as charged.

Osborne appeals.

JURY INSTRUCT?ON

Osborne argues WPIC 4.01 , in relevant part quoted above, is

unconstitutional. Because controlling case authority directs use of this

instruction, we disagree.

1 Clerk's Papers at 43.



No. 74401-1-I/2

Osborne claims that the instruction requires a juror to be able to articulate

the reason for his doubt. He argues that such a requirement erodes the

presumption of innocence.

The supreme court has ordered trial courts to use WPIC 4.01 in all

crimina( cases.?' For over a century, that court has explained that the challenged

Ianguage does not threaten the presumption of innocence or the standard of

proof beyond a reasonable doubt.3 We have several times addressed and

rejected the same concerns raised here.a We reject Osborne's argument on the

same basis.

COSTS

Osborne argues that this court should decline to award the State appellate

costs should he not prevail. We agree.

RCW 1 0.73.160(1 ) gives appellate courts discretion to decline to impose

appellate costs on appeal.?' Under State v. Sinclair, there is a presumption that

indigency continues unless the record shows otherwise.e

Here, the trial court granted Osborne's motion seeking appellate review at

public expense. The court did so based on Osborne's declaration, which listed

2 State v. Bennett, 161 Wn.2d 303, 318, 165 P.3d 1241 (2007).

3 See State v. Harsted, 66 Wash. 158, 164-65, 119 P. 24 (1911).

4 State v. Lizarraga, 191 Wn. App. 530, 567, 364 P.3d 810 (2015), r3?
d??, 185 Wn.2d 1022 (2016).

s State v. Nolan, '14l Wn.2d 620, 629, 8 P.3d 300 (2000).

6192 Wn. App. 380, 392-93, 367 P.3d 612, review denied, 185 Wn.2d
1034 (2016).
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his minimal assets. Osborne's conviction, incarceration, and resultant loss of

meaningful income make him further unable to pay such costs and expenses.

The State counters that the record demonstrates Osborne will become

able to pay in the future.

The State also points generally to Osborne's age and previous work

history. But it fails to show Osborne will be able to return to his previous work

after incarceration in this matter.

Such evidence is insufficient to overcome the presumption of indigency.

Thus, an award to the State for appellate costs is inappropriate under

these circumstances.

We affirm the judgment and sentence and deny any award of costs to the

State.

? ,JJ

WE CONCUR:
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574 Bunap v. STATE. [Misa.
conv,ir,t, tlin(; the. dererulant, and no ot,her person, ciirnmiUod the offense:
People v. Kerrick, 52 Qal. 446, lb i4, %refare, arror to instiructi the 5ssry,in Ariot, that thay may find bhe defe4diinti gailby, a%t,ltough thay may not
be "eubirely sabisfiatl "-tliati..lie, aiirl no obhat?parson, coinmiUad the allegedorhnsei?Pcopk v; Kerrtcb, 5!!'Cal. 44(i; Ptopre -v. Oarrtllo, 70 Ciil. 643. '

Oi.'nqumsay,sx4uxi Enpiisog. -In a camo. ivliatei Me' ev;darrca As !o the <T(!-Oi'nqu0isayrsx4uxi EnpiiHog. -In a camo. ivliatei Me' ev;darrca As !o the <T(!-fen4i;if's guijb is purely circuiiisbaiiAial, the evitlanaei musb Iead to (;he acm-
clstoii 80 alearjy rmd sbrorigly as to exaluda eyery raasonali%e 17ypo);liesis:Iearjy- rmd sbrorigly as to exaluda eyery raasonali!e 17ypo);liesiscoirsi:itmnt wit}i iinn6aeiiiia. ju A cana of that kiiid art instr(icbioi: rirthesa
svaih fg qrroneousi "'['lie defendatib is to hare tire lieneifif of iiuy douliti.if, 'hosve.ver, afl t,he facts staUlisbed neaessarily leaa ' the mi4d to-61ie con-alus?ion tlia), lsa ts gu4(tiy, t:hougli ?'41iere iffl h. ba,re-poss!bil:'!y fihQ-b -h:; maybo iiiiioao'ii!i, 70u sh<itild find hiffi guilty;" It js nob enaugh thab tl;a
evid6naa neaossarily Ieads th6 mtnd 46 a'm6i6uclirsj6n, l

feel bhat; (l..i
for tt musE b@ sm:'ham6o e;qlu*le a re,isonaUlo Joiibb.. Men nsay feel bhat; ;..aonalusiou is'necessar-il y reqiiiretl, auil'?yeb ' nob'leal'assure<?, bayoxia A ra.asouah!e' do(il>6, that, it ia

198 Ind. 18!); 25 Atn. 8t. R(ip, 429,a correcb coiialusioii: R]Mes v. aat<,
evidBiiceA abarge, t%b c4rqumsA,qnb.ial evidene mus6 ?todiice "in " effaati "'a" re-alaonable iiiid mo.ral 'cqriaiii(iy of- dg{en4Bnti's gmilb is prcibaLily,as clear, Iirac-

tical, 'iiuil satiiiifaabory to the ord:nary iutoc as if the gourt had aliarged
tli;?ti sucix evidam.e musb proauaa " bhe " eFfacb " of " a reasonable:atid moral.<ieriaiiiey. 4t apy qake,7 4iieli a ahar?ge ia nqb erco.ri L?ogg'ii?rs, v. 81alr,,'?i'2
Tqx, Cc.?'Rpp.,? 8(34. Iii Mlatesr. 8ha4erf9'Mo.. 271,-9?, I f ! svafe 'diracberl as fallowsi " 'ru aiipl7iiig tlie.rule as to reasonable dauLib you will

ij all the faeta aixd circumstiiticeg prpvan 6an ba rer4-
i(,)i airy tltaory otbqr tli;11 tlmt f,,bo defoiitlanb ts auiFtiyi

be reqi;ir6rl to aqq€tit,
sonalily recouci,lad ivi(,)i airy tltaory otbqr tli;11 tli;t. f,,bo deroiitlanb ts guiFt,y;or, to oxprasg blia same idea in .ai;otiier faorm, tf all tii,e 'fac'bs a;id crraum:
staiuies pi:oven be(ora you can be as niasonnl+ly'r.aaon:iilcd wttlx the bhcory
t,liab blie dqfentl4nb is iiinocqab 11!l svtth bha tliaor)a tiia(, lie ig gutlt,yi 'yqumusb adopb the tlicory mosti favorable to the (lpfandjnb, aud ratiirti-ev' mr-
.cliii!. fiiidiiig }iirrr nob guilby;" Tliis iiistrnction vras licld to be erroae.6iis, aei
ib e$resses )ilio rule. apliiiaalile in a aivil ease, and nob? tri a cr'imifal one:
By stsi-li e'xplarirition ti4e 'j7enefib oF a.raasonabla 'douLiti in criiiiiiial cases ig
no more than the atlvaiitaga a tlef(paarib %s in a civil ciise,wiAb respecbt'o tka-p;ep'6ndeiW;s 'of -svoid=me.-?T!fa -fol!;wing is -a -fur!-,--c'lea:ra,=ex-pl'iai!;',and ac9ur-atie inatructiou in a capital case 't,nrniiig on ctreiimstautia]l avil
<lencai "In oraer tq ivarranf+ you in c,ouvictiug'the'dale.ii5%nb in thig aue,the 6iiciimstaiicca proioen nmgt noti ouly lse consisteiitt witili his guill but'
they iimsb be inonsiatenti with hfa itrnoaonae, Aud such aa to sx61n'de everyreasoiialile liypobhesia but t,haf of his guilti, for, bafcire you can iufer hFs
gui!b from circuinitiaiibial mitlanca, the ex;stenaa oF ciraumst.ncca tenaingfio slio<v his guil)i'mtisb be mcorQatiiLile and inc6usisteiiti wit,h a'riy'othe;
reasonable {i)ipotihesis tliau btiab of his gui)b"i Lancaader v. .Hta4e, 9r 'I'enp.S!M7, 285.

Ilh4s,os'zon Doum. -T6 diefine 01 reasonaLile doubb as 6rie that, " the jtiyyara a51e to give a reqson for," qr tp tell tliom thab ib is a doulit for which' a
gooa reason, arisiiig from the aqidan2 or smu6 of evi0enca, aau be given,is a deUuil;on wliic'K many courts bave approredi Va:irii v. 8tade, 83 (3a. 44;
Hodge. !-. 8tu4e, .97 Ala. 87; :lQ Am.? 8b. Ecp. 14!!; United gWes v. Cassi4y,'

,Jef<r?sqn,'43 ga. Anp.. 9Q5f People-v. ';Shthpvo"lt,
v. 8ta4e, 9G Ah. 98; Unide<X 8tates v. Butlet, 1

67 Fed. 'gep. G98; 8date v.
62 Micli. 320, 3.iS!; ll'ebh
Hug4ies, 45?; Uii{ted 81al=s v. Jones, 31 Fed. ]Rep. 'll8; Peopk v. Gufdici, 100
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[Miss,

!;nmm!Uaa the .offansio:
ir 'to instruat the? 5ury,

'5y, although they maynot'
mmibted'the.alteged.!jaCBOk;i (!01

'v. OarAllcvo, 70 0al, aa=s.Jeta the eyidanca as to bhe de-
'iilanae, musb !ead to the con-
evecy r(iasonatle hypot%sjs

E' zf that, kind an' iiiat,rucbioii 7n the4o
an!+ 'n to have the batre(ib of any dou'Li!;.
a7sbe.d nicassarily i'aad t,be ;in4 tq -?lse qon-
igh tihart js a bare possiuil7iy tiha!i ha may
hiffi gciltiy.." lb rs nob enoiigh lth'at tti'ffi

mind to a aonaluai6n, for t(i rcus; be auch 11!l
Men m*y feal bhafi ti coiiclusiou.is!u.ecassa.r-

gsured, ioyond.a r?aaiionab}e4ou5b, tlmb'iti'is
. 81ate,. 128 ?rtid. 189; 25 Ain. F4t.' aRap. 429-,
aiffenaa nnsi.ptodnca " in " effaab ."' a.-?rea:
d4fendanb's guilb is pro.§a?l.ily a.g alear, praa-
trdinary 5uroc as if tli6 crmrb hadd aharged

and morale tt'bhe"e:ff6cti it tit " a iaasoiiatileii
?a oliayga is nob error: Loggtna:v. 8jate, 32
a. 8hr4ela, .89 M6. 271, Q82,- bl*o jurj svcre
ig; the rule as to 't'au6rialile doubb jrou will
fac('s-and aiFaumstauces proveri-aan be' raa:
ory olhqr thau tbab bha dercnilapi is guilty;
atiobher form', if all tire 'fatg arid citc'iim:

ie'a's raasoiialily re6oiicilam wibli tlia tliMory
a@ siit,h bhe bltenry tHa(+ he is guilby; YO;1

'oraUle (;o the .dafqildan(i; and raburn-a. ver-
liis instrucbjon was !ield-to ba erroneicium, as
in a civil aim, Ana n6b in a 6rimirial one.
oF a reasonable .douiit in criiuiiial aases is

leFet;dan6 hq 'in a aivil qasa,' svibh reqp';ar
:e. 'jhe rollffiw!tig-is-a7ulli -c'lear:e;pl%ib,-
apital cue titrnirtg' on aira?umstautiar evi:
iu in cauvict,ing tbe de.ren&;sb in thi4 aasa,
noti only ba consisteiiti with }iia guilt, bu(i
xis iunocam.e, antI suah aa to excliida e:srery
of tug guilb, for, before you aan tnfe'c hrs
.ce, the exjstem.e oE .circurt

ynsi4tenb'
m4tauces ta4ding

nl*a4iblq and jncoi with any'otijier
>E his guilb": Lancaster v. 8date; 91- TenL

a a teasonal.rle doulib as ona. tliab " tHe jur7
to tell them {,hg(i iti is a doubt for which a
.dence, or wantof e.vidence, can lie gii:en,
have'approved: Faiiii v. 8tkz(e, 83l Ga. 44;.

(:'asstd'y,':n:.Sti. Rep. 145; Unilerl 8tab v.
'on, 43' [ia- Ann. 'f?95; People v. 8ttdienvo?J,
:e, 90' Ala. 93; Uniled 8ta4es' v: Bu41er, 1
es, 31 Fed. Rep. 718; People v. Giadtct, 100
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N. Y. 503; (::o7ren v. Etale, 50 Ala. 108. 14 hag, therefore, been lielil proper
to tell the jury bhat a raagonable doulib " is mclt a doiibt ui a reagonable
tnan would seriously entertain. It. !s a sertoug, iqnatble do;ilib, such as you
coula give go6a saeasors for": EQi4e? v. J4erson, 41 La. Anii. 995.' So, the
laiig;iage, 61iat ib'iBust lie "nob a couissred-up doubb-iu6h a doulit aa you
rnigltb conjure np'(;o acquit, a fricntl-'Liut one Ahat you could g%ve & reagon
f6r,-" while uiiiimaal, has Lieieii held nob to li6'an iizctir;ea presenttittpn of tihe
doqtrinm of remsonabla doub.bi Vann v. 8ta4e,', Q Ga. 44, 5!2: And in 8tate
v. More7), 25?Or. 2-41, ib is held 'tliat an insbrufflAi;n. tiiat a reasonable doii5t
'ss auc'h a aoubb a!I a jiiror can give a reuou for, ts noti 'reverstble enor, whetisou for, ts

ions, bq Wgi*en in aonnacti6n svith ot[ier instru6ti wliiah the courti seelcs to so

d'efine the 'term ul to eti,iblp 4he jury.to d%bing4iish a reaioualile d6uUb'(i6m
pomo vague ana tmaginary one. . 'jhe 4ffifin!'n!on, thab a reasonaUle doulit
'rneaas ofie for wlitch. A reason can be giyen, has been cribiaizad u etroneous
an4 mialealding iryspmp of tihe cases, because ib pubs upon the defendant theng .in.a!)lllp

rnigliiiig bobur,aen of'-fur o .avery juror. a reaaon why lo C rxot aatisfied of his
gutl!, witih t,he aertaTnby requrrj.d by law beiore Thiiera?can ba. 4 conv;abion;
and lieciiuge a person o!ben doiiMs aboiib a thinH lor ivrxtah he cati 'gve no
rea4ori, or aj7qub wliieh lie 14as a.n. impeptecb knowledgei 8ibeiry.vi 8tate, 133
Iii,a. a77; !fhade. v.' 8que, '$8 Mjun'. 4:?8; 4ay v. ptat4,' bQ Ala.- 1%; and bhe
faull of 'this definit7oii -is not 6u;ea.'liy pr;faaiiig blie statemen(i 'mitli the
ina'truction tliiit ".by a reasoiialila d6uliti is meau(, noti a captiioua ot wliim-
siaai dotbb"i Korgrt7s, v. %4e, rlF3 Ql;io Sb. .371. 8pea;, !T,, i0 the case last
aitad, 'rary'porbiiiently aglcsi " W!iat 7<iud-of' a roas?oii'ts meaiit? %'<iul4'a
poor 'reas6n a6svm, or iiuisti the raas6n .Lie a s.?g oim Wlio is to judgel.
Tlia de6iiitiou.tails to eiiliglitieo, and fu;ther axplanat,toii ivould geem to be
needod to teliava bhe tes(i of indafinibeness. Tlia exptassion is also calau-
lated'to mislead. To whom is the reason to bo given-? '['lie. jtiror liimaelf?
'l'lie climrge aoes uot saj so; and. jiirors ate. n(l(i requirad. to auign to otiheta
raagoiia jn aupporb pf tlieir'verdicb." "!:'o lcrsva oiit the word "'good" before
"re4son" a[ecta tba defiui6i6n materFally. Henoe, tio iiiatrucb a jury that
a reasouable dniibt is one ro# wliicli a reason, d:orSvca from the teabiffi6ny,
or wautiaf evideme, can he.given, ig bad: €!arr 'v. Elf.ate, !28 Nely. 'T49; Ch'uian'
v. 8Late, !!2 Neb.'519; as 6vary reascn, wliebher liased on sulm6antial gra'undg
or not, does ncib constitiute'a reasopable doulib in Iasy: % v. Pltale, 50 Ala;.
l(V, ?08.

" l{E81TATE IN'D Phuw. "- "MATTE!RS (IF Hramsr Imomxuaz," ETO,
A reas6uable Uoubb his hewn 'defiiied as ori'e arising fr5in a candid and fm-
parbial invest!gation of all the evidence, 'suah'as "'m t'kii graver transa6)iiona
of 'l!fe- wotild'-'aause- a -re'asonal;le 'a-nn-pruden-ti-man 'to-liegi!ate-;nd-pau;e
liefore aating'.': Gaunon v. Pmp{e, 127 Ill. 507i 11 Am. S'ti. Eap. ?47i Di:nn
v. Peo(ile, 109 Ill. 635; }I'acaser v. Peopte, 134 Ill. .438; 23 Am. S!i. Rep. 683;
Bqlden v. q4ale, 102 Ala. 78; TVe(sh s': 8tate, 96 Ala. 93; 8ta!e v. qi4hg, 10
Moiib. 2]3; Mmer v. ?eople, :l9 Ill. 457; Willta v. S4afz., 41 Nabi l(Y2. Atid
it bu beea held that if, is c6riecb to tall the jnry that the "evidaru.e is suf-
fiqieqt to remove rea,sonalilq .%ubt whe4 ib ia sufFicient bo conviuce the >
judgment, of ordiuarily'pr,udenb rrien 'iviph auqh jqrs jliab tliey'wpuld a6ti
upon that conviciiioui without li,esitabion, in tiheir oyn mosb impqrtaub
affair4": Jaria@tl, v. 8taje,. 58 Iud.;?293; Arnold v. 81age, 23 Ind. 170; 8(ata v.
Kearley, .26 Kffin. '77; or, vrheca tbey '4vou%d feeil safe to ap.!i upon such con-
viation "in mabtora of the )iigjiest aoncern.gnd iinportianae?to 4!ipir own
dearesb and mosb importaut iiiCerasbs,-.under ciraumatauiiea requiring no
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